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REPLY COMMENTS

Choice Communications, LLC (“Choice”) submits these reply comments addressing the
BRYEBS FNPRM in the above-captioned proceeding.

l. THE COMMISSION SHOULD RETAIN THE WIRELESS CABLE EXCEPTION

Several parties, including Choice, the Wireless Communications A ssociation

International (“WCAI”), and Clearwire Corporation (“Clearwire”), filed comments urging the

! See Amendment of Parts 1, 21, 73, 74 and 101 of the Commission’s Rules to Facilitate the Provision of Fixed and
Mobile Broadband Access, Educational and Other Advanced Services in the 2150-2162 and 2500-2690 MHz Bands,
Report and Order and Further Notice of Proposed Rulemaking, 19 FCC Rcd 14165 (2004) (“BRSYEBSFNPRM”).
All comments submitted in this proceeding on January 10, 2005, will hereinafter be short cited.



Commission to retain the wireless cable exception, at least for markets that have not transitioned
or for existing BRS licensees that file applications for vacant EBS spectrum prior to the
Commission’ s adoption of any new rules in response to the BRSYEBS FNPRM.?

On the other hand, the Catholic Television Network (“CTN”), the National ITFS
Association (“NIA™), and Hispanic Information and Telecommunications Network (“HITN")
opposition to retaining the wireless cable exception is based solely upon unsubstantiated
alegations. For example, CTN and NIA claimed that “it is clear that no new EBS channels will
be available or needed for future commercia video use in this manner, whether prior to or after

transitionsin particular markets.”*

Similarly, HITN surmised that the remaining blocks of
vacant EBS spectrum are not sufficient both to permit commercial use and to meet the
requirement that eight vacant EBS channels remain available in a market.*

To the contrary, large swaths of EBS spectrum have remained unused for more than 10
yearsin certain areas. Infact, at least 12 EBS channels have never been assigned in the Virgin
Islands. Some of these channels could be put to commercial use, while the remaining eight
channels could be reserved for EBS use, as required under Section 27.1201(c) (formerly Section
74.990(a)) of the FCC’srules. Asboth Choice and Clearwire attest, vacant EBS channels could
be more quickly and efficiently used by BRS licensees that have a demonstrated need for
additional spectrum to support their existing and future services.”

Furthermore, as Clearwire and WCAI correctly noted, the right to obtain vacant EBS

channels under the wireless cable exception isincluded in the bundle of rights that BRS BTA

2 See Comments of Choice at 2; Comments of WCAI at 30; Comments of Clearwire at 21-23.
3 Comments of CTN and NIA at 19.
* Comments of Hispanic Information and Telecommunications Network at 10.

5 See Comments of Choice at 2; Comments of Clearwire at 21.



licensees acquired at auction.® Specifically, when the Commission adopted licensing and service
rulesfor BRSBTA licensesin 1995, it expressly determined that “only the BTA authorization
holder will be qualified to submit any new application for MDS use of available ITFS
frequencies within the BTA in accordance with 47 C.F.R. § 74.990(a).”’ To strip BRSBTA
licensees that have paid valuable consideration for this right would be grossly inequitable.
Consequently, retaining the wireless cable exception will serve the public interest by facilitating
deployment of broadband services to consumers, particularly those in rural and underserved
areas, by ensuring full and efficient use of spectrum that otherwise would remain fallow
indefinitely; and by preserving the reasonable expectations of BRS licensees that acquired
valuable rights at auction.

. THE COMMISSION SHOULD ASSESSREGULATORY FEESBASED ON
MHz/POPs

All of the parties addressing the issue favored assessing BRS regulatory fees based on
MHz/pops.? Additionally, Nextel and WCAI urged the Commission to establish clearer standards
for determining the boundaries of alicensee' s geographic service area (“GSA”) and the population
within the GSA.? Choice agrees that the Commission should establish clear standards to enable
BRS licensees readily to determine the population within their GSAs and to ensure that regulatory

costs are alocated equitably among BRS licensees.

8 See Comments of Clearwire at 21-22; Comments of WCA at 30.

" Amendment of Parts 21 and 74 of the Commission’s Rules with Regard to Filing Proceduresin the Multipoint
Distribution Service and in the Instructional Television Fixed Service, Report and Order, 10 FCC Rcd 9589, 141
(1995).

8 See Comments of Choice at 2-3; Comments of Nextel at 11-12; Comments of WCAI at 32-33.
9 See Comments of Nextel at 11-12; Comments of WCAI at 32-33.



1. THE COMMISSION SHOULD ADOPT A SUBSTANTIAL SERVICE
REQUIREMENT AND SAFE HARBORS

The Commission’s proposal to revise the BRS build-out requirements to provide for
substantial servicein lieu of construction benchmarks received unanimous support among the
parties addressing the issue.*® In view of this consensus, the Commission should adopt the
substantial service requirement to allow BRS licensees maximum flexibility in deploying their
systems. To facilitate alicensee’ s demonstration of substantial service, the Commission also
should adopt safe harbors, including existing BRS construction benchmarks. Adoption of these
benchmarks as safe harbors will permit greater regulatory certainty and ensure that BRS
licensees will not bear heavier regulatory burdens under the new substantial service requirement
than under the existing build-out rules.

Additionally, a number of parties, including WCAI and BellSouth,™* urged the
Commission to apply to BRS and EBS licensees operating in rural areas the same rural safe
harbors adopted in the Rural Wireless Order.*? Under these rural safe harbors, alicensee will be
deemed to have provided substantial serviceif (1) for fixed services, it constructs “at least one
end of apermanent link in at least 20 percent of the number of ‘rural areas’ within itslicensed
area’; or (2) for mobile services, it provides coverage to “at least 75 percent of the geographic

area of at least 20 percent of the ‘rural areas’ within its licensed area.”*®* Choice agrees that these

19 5ee, e.g., Comments of BellSouth at 3; Comments of C& W Enterprises at 2; Comments of the Catholic Television
Network & the National ITFS Association at 7-8; Comments of Clearwire at 12; Comments of Nextel at 2;
Comments of Sprint at 5; Comments of WCAI at 2.

11 See Comments of WCAL at 9; Comments of Bell South at 8-9.

12 See Facilitating the Provision of Spectrum-Based Services to Rural Areas and Promoting Opportunities for Rural
Telephone Companies to Provide Spectrum-Based Services, Report and Order and Further Notice of Proposed Rule
Making, 19 FCC Rcd 19078, 1 79 (2004) (“Rural Wireless Order™).
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safe harbors will facilitate wireless deployment in rural areas and that BRS/EBS licenseesin
rural markets should be entitled to the same safe harbors as other Part 27 licensees. Choice
further urges the Commission to extend the rural safe harbors to remote and underserved areas,
such asthe Virgin Islands.

V. THE COMMISSION SHOULD ALLOW INCUMBENTSTO SELF-TRANSITION

The record reflects broad support for procedures allowing BRS and EBS incumbents to
transition themselves to the new band plan if no party files an initiation plan.** Thissolution is
much more equitable than stripping incumbents of their licenses in those cases where potential
proponents are unable or unwilling to submit a transition plan.

V. CONCLUSION

Based on the foregoing, Choice urges the Commission to retain the wireless cable
exception, assess regulatory fees based on MHz/pops, adopt a substantial service requirement and

appropriate safe harbors, and provide for self-transition procedures.

Respectfully submitted,

14 See, e.g., Comments of C& W Enterprises at 3-4; Comments of the Catholic Television Network & the National
ITFS Association at 16-18; Comments of Hispanic Information and Telecommunications Network at 6-9;
Comments of Nextel at 5-7; Comments of Sprint at 4-5; Comments of WCAI at 17-19.
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